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In the Court of Appeals of the District of Columbia. 


No. 2104. 

National City Bank, Appellant, 

vs. 

John Windolph. 


Supreme Court of the District of Columbia. 
At Law. No. 50855. 


John Windolph, Plaintiff, 
vs. 

National City Bank, Defendant. 

United States of America, 

District of Columbia, ss: 


Be it remembered, That in the Supreme Court of the District nf 
SSf'e'r'iJmtaS “' d “ ■!>' time. 


Declaration. 

Filed Aug. 19, 1908. 

In the Supreme Court of the District of Columbia. 

$ 2000 . 


60865. 


John Windolph, Plaintiff, 
vs. 

National City Bank, Defendant. 

The plaintiff John Windolph, sues the defendant, the National 
City Bank of the City of Washington, District of Columbia a cor- 
pm-ahon duly organized and existing under the laws of the United 

1—2104a 
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For that, whereas, heretofore, to wit—at the time of the happen¬ 
ing of the cause of action hereinafter set out, the defendant, cor¬ 
poration was engaged in the business of doing a general banking 
business in the city of Washington, District of Columbia, and the 
plaintiff who was engaged in the business of managing and conduct¬ 
ing a hotel and restaurant in said City and District, was a general de¬ 
positor in said defendant corporation’s bank, having on deposit with 
said defendant corporation from time to time, large sums of money, 
and it therefore became, and was the duty of the defendant cor¬ 
poration to honor any and all checks of the plaintiff out of any bal¬ 
ance of and payable to the plaintiff that might be in its hands, and 
to pay same when a written order was drawn against said money on 
deposit by said plaintiff, and presented for payment in due 

2 course of business, that on the 20th day of July, 1908; plain¬ 
tiff made a check on the defendant in writing payable to the 

order of Heurich Brewing Company for the sum of $84.60, which 
check, in the due course of business was endorsed by the payee, 
(Deposit with the Riggs National Bank, Chr. Heurich Brewing 
Company, Aug. Daitz, Treasurer) and placed in the Riggs National 
Bank for deposit, and the same was endorsed by the Riggs National 
Bank, and on the 23rd day of July, 1908; presented for payment 
at the banking house of the defendant. 

Yet notwithstanding the fact that there was at the time payment 
of said check was demanded, sutlicient and ample funds deposited 
in said defendant’s bank to the credit of said plaintiff to meet such 
demands and it was then and there the duty of said defendant to 
honor said check, nevertheless the defendant, wrongfully unlaw¬ 
fully and negligently refused to pay said check, and dishonored the 
same, and returned the same marked, “not sufficient funds” in con¬ 
sequence of said wrongful, unlawful and gross negligent act on the 
part of the defendant, the said payee, Heurich Brewing Company, 
being notified of the dishonor of said check, the plaintiff was greatly 
injured and suffered grievous loss and damage to his credit, and 
business standing, and suffered great mental anxiety, and was sus¬ 
pected by said Heurich Brewing Company, and the Riggs National 
Bank, and other persons who had business dealings with the plain¬ 
tiff, to be in bad, failing and insolvent circumstances; and by 

3 reason of the premises hereinbefore mentioned, the plaintiff 
sustained damages in the sum of Fifteen Thousand 

($15,000.00) dollars,— 

Wherefore the plaintiff claims damages in the sum of Fifteen 
Thousand ($15,000.00) dollars, besides the costs of this suit. 

P. A. BOWEN, Jr., 

Att'y for Pl’fi. 


The defendant is to plead hereto, on or before the twentieth 
(20th) day, exclusive of Sundays and legal holidays, occurring after 
the dav of service hereof, otherwise judgment. 

P. A. BOWEN, Jr., 
Attorney for Plaintiff. 
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Defendant's Plea. 

Filed Aug. 26, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50855. 

John Windolph 
vs. 

National City Bank. 

The defendant, for plea to the Declaration, says that it is not 
guilty in manner and form as therein set forth. 

RALSTON & SIDDONS, 

Deft's Att’ys. 

^ Joinder of Issue. 

Filed Aug. 28, 1908. 

In the Supreme Court of the District of Columbia. 

Law. No. 50855. 

John Windolph, Plaintiff, 
vs. 

National City Bank, Defendant. 

“ P °" Pl “ 0f ““ 

P. A. BOWEN, Jr., 

Attorney for Plaintiff. 

® Memorandum. 

November 2, 1909.—Verdict for Plaintiff for $2,000.00. 

Supreme Court of the District of Columbia. 

Friday, November 5, 1909. 

Session resumed pursuant to adjournment, Mr. Justice Wrieht ' 
presiding. 6 
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At Law. No. 50855. 

John Windolph, Pltf., 
vs. 

National City Bank, Deft. 

Upon hearing the defendant’s motion for a new trial, it is con¬ 
sidered that the same be, and hereby is overruled, and judgment on 
verdict ordered. 

Therefore, it is considered that the plaintiff recover against the 
defendant Two thousand dollars ($2,000) with interest thereon 
from this date, being the money payable by said defendant to the 
plaintiff, by reason of the premises, together with the costs of suit, 
to be taxed by the Clerk, and have execution thereof. 

The defendant notes an appeal in open Court to the Court of Ap¬ 
peals of the District of Columbia; and upon motion, the penalty of 
the bond on said appeal to act as a supersedeas is hereby fixed in the 
sum of Four thousand dollars ($4000.). 

6 Memoranda. 

November 15, 1909.—Appeal bond (supersedeas) approved and 
filed. 

December 17, 1909.—Bill of Exceptions submitted. 

December 20, 1909.—Time in which to file transcript of record ex¬ 
tended to January 10, 1910. 


Supreme Court of the District of Columbia. 

Monday, January 3, 1910. 

Session resumed pursuant to adjournment. Mr. Justice Wright 
presiding. 

* * * * * * * 

At Law. No. 50855. 

John Windolph, Pltf., 
vs. 

National City Bank, Deft. 

Now comes here the defendant by its Attorneys and prays the 
Court to sign, seal and make part of the record, its bill of exceptions 
taken during the trial of this cause (heretofore submitted) now for 
then, which is accordingly done. 
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Bill of Exceptions. 
Filed January 3, 1910. 


In the Supreme Court of the District of Columbia. 

At Law. No. 50855. 

John Windolph, Plaintiff, 
vs. 

National City Bank, Defendant. 

Si"'™” 1 <,Th£“s 

busings consists of a hotel business at present attached to 
the hotel buffet, being the Summit Hotel, No. 1249 Seventh Street 
I have been engaged in that business about three years now before 

^er^ I ?K bUi ?, ne T? Wasl » n g ton on K Street, a restaurant on the 
S?™ e . r t 1 he , between Fourth and Fifth Street-, next to the K 
Street Market. \\ as engaged in business there about a year. Previ- 

work h The l T^t t h aV - e hng T f0r j land , con, P anies doing all kinds of 
work The first business I undertook for myself was on K Street 

and from there I went to Seventh Street, and was there about three 
years this coming March. When on Seventh Street had a bank- 
account in the National City Bank, and had a bank book, which I 
produce. Had an account previously at the National City Bank 
because when I sold out on K Street I took a trip to Europe and I 
broke up my account with the National City Bank, and when 
I came back opened a new account with them, opening the 
account with this book. s 

This was the same book I had when the check was turned down 

Bank 1 * 6 The 1 ha< * sln< f } stal ?« d my second account with that 
Bank. The book is offered in evidence without objection The 
book shows as follows: 


National City Bank, Washington, D. C., in Acc’t with John 

Windolph. 


1907. 


Feb. 

26—J. 

. 1,000 

AMc’h 

4—D. 

. 4,500 


11—S. 

. 120 


22—S. 

. 100 


26—“. 

75. 

Apr. 

8—“. 

.... 50 


15—“. 

. 110 


29—“. 

. 200 

May 

6—S. 

. 150 

13—G. 

••••* 100 


1907. 


Aug. 6 

Balance. 

.. 819.65 

12 

S. 

175 

19 

B. 

150 

26 

W. 

150 

Sep. 3 

S. 

175 

9 

a 

118 

16 

w . 

150 

23 

s. 

200 

30 

s. 

150 

Oct. 7 

u 

175 






















6 


NATIONAL CITY BANK VS. JOHN WINDOLPH. 


20—S. 

.... 101.25 

14 

it 

17^ 

27—S. 

.... 240 

21 

W. 

. 140.55 

Jun- 3—“. 

.... 170 

28 

s. 

. 175 

17—“. 

.... 125 

Nov. 4 

it 

901 9^ 

24—W. 

... 160 

11 

ii 

. 160 

Jul- 1—S. 

.... 190 

ii 

41 

90 

8—“. 

... 170 

18 

ii 

. 150 

15—S. 

... 150 

25 

ii 

. 150 

29—S. 

... 200 

Dec. 2 

S. 

. 200 

Aug. 5—S. 

... 190 

9 

w . 

.... 130 



16 

s. 

. 152 

Total dep’ts. 

... 8.101.50 

23 

ii 

. 175 

“ c’ks. 

... 7,281.85 

30 

it 

•••••• •• 

. 250 



1908. 



Balance. 

... 819.65 

Jan. 11 

ii 

20 



13 

s. 

70 



20 

44 

. 100 


1908. 

Apr. 14—Bal. 128.55 

20—S. 90 

28 “. 300 

June 1 G. 150.50 

8 G. 110 

July 8 G. 100 

13 G. 90 

Total deposits. 969.05 

Less 21 checks re¬ 
turned per list.. 866.33 

Jul- 28/08. 102.72 
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27 

Feb. 3 
10 
17 
24 

Mar. 3 
9 
16 
23 
30 

Apr. 1 
13 


44 

• i 

a 

• i 

w 

a. 

w 

u 

a 

s.! 

•4 

it 

44 


150 

160 

160 

175 

200 

50 

200 

144 

275 

150 

1,500 

130 


14 Total dep... 7,825.45 
C’ks.. 7,696.90 


1 issued a check m July, 1908, that was not paid by the 
i> i , bank ; ail(1 identifies the check), I owed the National City 
Bank four thousand and five hundred dollars, and I had paid off the 

" atl ?" al S y B ? n L three , thousand dollars, and I borrowed from 
4 k xr^‘ ^? l J£ lcb fifteen hundred dollars. I wiped out the debt of 
t e National City Bank of four thousand dollars a few months after 
that with money I made in my business. I paid the debt of fifteen 
hundred dollars to the Heurich Brewing Company, and the check 
for $84.60 was the last payment on my debt. I did not owe the 
National City Bank anything at the time the check was given 
When I issued it I gave it to Mr. Heurich’s agent named Daetz at 

my place of business. I also paid him that dav considerable monev 
in cash. 

Q. “When did you next see this check ?” 

A. “A few days afterwards. I think it was on the 27th of July. 

. • Daetz, the collector of the Heurich Brewing Company came 
into my place of business and said: ‘This is no good/ 
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•id ^HeurichB re t ^n7comSy ati0n himSelf 

effect on th^man’s mkid at thet^ f? t th ® P Urpose of showing the 
if any, on his busin^ * glven ’ and **° th * effect, 

"“The Col'rt U1 or? 1 * 8 * * wem. ‘° ** *** °" ^ 
ineu> LRT . Objection overruled. 

Mr. Gardiner: Go ahead. 

‘ r. Ralston : We ask that an exception be noted. 

10 then and there^objwted for^th ° bjection defendant’s counsel 

«- rat t “3 s^suaftss 
Tfiwa*s^” n "• mto '- ■“ 

was no good^nd*} 6 got'very°mueh exdted r andl took me ** Ch6C # 

sfs&Lrsa t^TaVri] 

town, who was in my place at the S Ze’ iSS" 6 * "T- “ this 

the bank had to turn down my check and the^nnl" 1 "V 1 b V s,n ess 
gave me was that a clerk had ^ madTt’ SS£ he 

my credit to the account of a man named Winston PUt 

as tolled^ " ith itS end0rsements was off ered in evidence, read- 

11 

p . , , July 20, 1908. 

RVe i^t?B?n r k, SBSJJjS-g ^ **«>• 

(Slgned > JOHN WINDOLPH. 

,.f rh^W : D ?,* ided wi‘ b the Riggs National Bank to the credit 
Riggs National C Ba^nk'prior^’endorsement ^guaranteed. ,T reasurer ' The 

foU A J! P attached t0 “ d cheek is Offered in evidence, reading as 
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“Returned By 
National City Bank, 

1405 G Street Northwest, 

Washington, D. C. 

No Such Account 
No advice 
Payment stopped 
Filing 

VNot Sufficient Funds 

Drawn Against Uncollected 
checks. 


Rent in Error 

Endorsement 

Signature 

Date 

Not Due 

Bank Stamp 

Account Closed 


the words “not sufficient funds/’ being checked. 

I went to the bank and had the book balanced July 27, the vep' 
day the check came back from the Heurich Brewing Company, the 
very day it was presented at my place of business. 

Question by Mr. Gardiner: 

“Mr. Windolph, who, if any one, was in your place of business 
when this check was handed back to you by Mr. Daetz?” 

Mr. Ralston : ‘*1 object to that as immaterial.” 

The Court : “Objection overruled.” 

12 To the allowance of which question defendants counsel 

then and there objected for the reason stated, that the Court 
permitted the same to be answered overruling such objection and 
the defendant before such answer was given excepted and prayed 
the Court to note such exception upon its minutes, which was done 

and the same is made a part hereof. , . , 

There were several gentlemen, people I did not know and in tne 
meantime there was a gentleman by the name of Bury, and a gentle¬ 
man bv the name of McPherson, who drove me to the bank after¬ 
ward There were several gentlemen there, but I could not name 
them. It was right in my bar room. There were three or four 
gentlemen standing at the bar, and several of them sitting back 
there. The dishonoring of the check made me feel very bad. 1 
did not have anv sleep for some time. I tried to do business on a 
business basis, and I never overdrew my account, and I was very 
excited about it. I never had a check turned down before. 1 never 
drew a check on the National City Bank without enough money in 

th Q ba \Vhat effect, if any, did the dishonor of this check have upon 
your business? 

Mr. Ralstos : If your Honor please, it seems to me that is 
objectionable. There is only a very general allegation in the Bill 
of Complaint, or at least in the Declaration here, with regard to 
injuries; and there is no setting up of any specific instances.or 
specific injuries, which is apparently what Mr. Gardiner is trying 

t0 The Court : Read that part of the Declaration. 
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13 The' cSS"ct"? al0ud from the Declaration:) 

directly "hat it^niu^ h°‘ T™ *° ma T ke an y allegation 

about his “business standing ” d i, \ S business. It says something 
is sustained * Dg ’ whatever that ™« ns - The objection 

you mwitally ? CCt ’ * did the dishonor of this check have upon 

Mf* 5 ALST0N * ^ object to that, 
ihe Court: Objection sustained. 

^adb^i^^nTierfo*? ^’^ng^epuTZd'the K 

. cross-examination, the said witness testifip/1 * T v, 0 vr u i 

ing a restaurant on Seventh ^tront have been keep- 

March, but had been in the salnm/h^ yeaFS th T ^ second P art of 
Fourth .„d A; 

people, for a land company. Worked on a form * ^^ eren f 

came back here to establish ? • farai m Illinois, and 

I worked Se ^nthffor y t£ NickTZ 1 ^ Dt West 

sw&rsLs 

bofore I «ttW .p my b»i„« When ,5 b„J“i %J%M Z 
I drewsonic of myrnoney out and when that check from Gerries 

» awtra-gn 5 

j--S4 J p ft zftrjftfirjzs** 
sr t, ar, aftsiS.’w 

to Mr. Heunch. Don t know whether he did it didn’t 
conversation. He said he would talk to Mr TTpnrinVi u * 
matter then. I said go ahead, help yourself. The Bank’s StiSs 

£ak * yS PleaSant Had no troubIe wi ‘h ‘he Bank 
On re-direct examination, he said: 

When I cleared up my account after I sold out my nlace of 
business on K Street, I sent a check to each one of my creditor and 
H 1 at check did not come back from Cincinnati before I went to 
Europe. I did not keep track of my account and that check did 
not come back and I drew part of my account out, and did not 
leave enough money to meet that. In my opinion I thoueht the 
check was cashed. Every other check had been cashed. Think it 
amounted to about one hundred dollars, more or less. 


2—2104a 
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William F. Bury, being produced and examined, said that he was 
the person with Mr. Daetz, the collector for Heurichs when he went 
around with the check. Mr. Daetz brought the check in and laid 
it on the counter and said, ‘‘This is-” 

Mr. Ralston: I want to reserve the same objection to the state¬ 
ment now being made as I made before; and I understand your 
Honor overrules the objection. 

The Covrt: Yes. 

15 To the overruling of which objection the defendant’s coun¬ 
sel then and there noted an exception and prayed the court 

to make it a part of its minutes, which was done and the same is 
made a part hereof. 

(Continuing:) He laid the check on the counter and said it 
wasn’t any good. That there was not sufficient funds to meet it, or 
something to that effect. Mr. Windolph seemed to be surprised and 
he showed it. He was nervous. He said, “Why it is strange; I 
have more money in the bank than enough to meet this check.” 
So he went to the drawer and took out that money and paid the 
eighty-four dollars, or whatever it was, in cash. Mr. Daetz left the 
check with him. I imagined there were two or three persons pres¬ 
ent, although I am not positive about it. I think there were two 
or three men at the table eating, and there may have been one or 
two at the cigar counter, but I am no sure about that. It was only 
in and out, you know, just a moment. 

Cross-examination: 

Saw the check made good at once, and the others who might have 
been present had the same opportunity to see it that I had. That 
is all there was to the incident. 

James McPherson, being offered as witness, duly sworn, testified 
that he had known the plaintiff for about a year through going 
into his place of business and eating lunch. Was present in July, 
1908, when a gentleman came to his place, 6ut a check on the 
counter and advised him it was no good. Was standing about 
three feet from him. It was Mr. Daetz and Charles M. Bury was 
with him. Mr. Daetz put it on the counter and said there are 
“insufficient funds.” or “no good”; I don’t remember which. Mr. 
Windolph being excited took the check over to me and said 

16 I have got more money than that in the bank, and brought 
his book to me and showed it. Asked me to wait for him 

and take him down to the bank. 

On cross-examination, he said: Heard Windolph say that he had 
money in the bank enough to pay that check, and more too. Don’t 
know how he paid Mr. Daetz. He took the check up. He may have 
paid it in money. I don’t remember. The check was delivered to 
Windolph at the time. 
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John Poole, being produced on behalf of the plaintiff, testified that 
he was subpoenaed as a witness for defendant; that in July 1908 he 

tira °i the National City Bank - The check in ques- 

» V ,wn b yendorsement, was delivered to the Riggs National 

Sfinamtv'f JU,V ’ , 1908 - *** »>y th 2 

NTaflnnol n i B nk In ‘bf cIeann g house, delivered bv the Riggs 

twentv thPni n . f ?r er t0 ,‘ he ^ leari "g.how at eleven o'clock on the 
Oitv R«nL d f J , a . nd e 3 J c banged in the usual way, the National 
checks th u e ! lvel< ?P« containing this with other 

snffiiilntV hl j^» t: n(l a ? lty , Bank ' " 1,h th e note on it marked “not 
. f “ nd |;. 1 he check was returned by the National City Bank 

3?S“ e l’. to tl ! e Riggs Rational Bank paying teller for redemption. It 
d not go back to the clearing house again as it came through the 

Notin^l p 0 ; 1S€ the first instance. I became connected with the 

the C 'i y r®. an n 0n l junc 15 ' h ’ 190s - 11 wag not the custom for 
the National City Bank to notify by ’phone a depositor if a check 

came there when there was not quite sufficient, funds to meet it. 

John Poole, being examined as a witness for the defendant, said: 
17 - fv^ XT 11 !. w , as ^ depositor when I became Assistant Cashier 

1 ?£ * e ^ a i 1C ! na City Bank. The first recollection I have of 

, * i!r e tX li, -7 1 check was w ben Mr. Windolph ’phoned me 
hnl ‘ old m ® that h,s c,leck had been dishonored, and claimed that he 
had funds there to meet it, and wanted to know why it was not paid. 
Uf course it was necessary for me to investigate before I could intel¬ 
ligently answer him. It was probably July 23 or a few days later 
when he phoned me. I asked Mr. Windolph to call. He was very 
excited, and I asked him over the ’phone at the time he ’phoned me 
so 1 might go into the matter and make any adjustment. I think he 
called the next day, but I am not positive. I explained to him that 
the check had been dishonored, and how it occurred. That it was due 

t 1 6 i j f hat a . de P° eit he had made, I think on the thirteenth of 
uiy, had been incorrectly credited to another customer of a very 
similar name, and that owing to the banks method of filing its 
deposit tickets we could not verify the account when his check was 
presented for payment. I explained to Mr. Windolph I would be 
very glad to rectify the error in any way to satisfy him, he contending 
that he had been damaged. I urged that we be allowed to call on Mr. 
Heurich or his manager., or to write him or to ’phone him, or do anv- 
t ing that would satisfy Mr. Windolph that the bank was entire]v 
at fault, that the check was good and dishonored in error, through 
an erroneous posting of his credits. He declined that w r e should 
take any action of that sort, stating that he had already been injured 
by the act of dishonoring the check, and that he had been further 
humiliated by the manner in which Mr. Heurich’s representative 
returned the check to him in the presence of a number of his 
18 customers, in a very disagreeable and uglv manner, with an 
oath. 

On cross-examination, he said there were sufficient funds there to 
meet the check at that time. Windolph had never to my knowledge 
overdraw n his account before, or had a check dishonored. He kept 
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a balance sufficient to meet the checks he had drawn. More than 
enough. The fonner management of the institution had loaned 
him four thousand and five hundred dollars. I think the record 
will show that he paid that promptly. He is not indebted to the 
bank in any sum at all at the time. 

It is not the custom of the bank to phone depositors for the purpose 
of giving them an opportunity to straighten out checks. It is done 
every day, but not in even a small percentage of cases of that 
character. 

Thereupon Mr. Ralston stated: “I have a couple of witnesses here 
who will show the exact manner in which the incident occurred, and 
1 offer them. In view of your Honor’s ruling 1 make the offer now. 
They are offered for the purpose of showing the manner in which the 
deposit was by accident transferred from one account to another. 

The Coi rt: As I have already indicated I could see the relevancy 
of that testimony if there was anything to show that the bank inten¬ 
tionally turned down the check, but there being no such evidence, 
that disposes of the relevancy of this line of testimony, and the objec¬ 
tion will be sustained. 

Whereupon, and to the refusal of such offer on the part of the 
plaintiff', the defendant, by its counsel, excepted and prayed the Court 
to note such exception upon its minutes, which was done and 

19 the same is made a part hereof. 

There being no further testimony offered by either parties 
hereto, the Court, at the plaintiff’s request, gave the jury the follow¬ 
ing instructions: 

1 . The Court instructs the jury that if they* find from the evidence 
that the plaintiff, at the time the check sued on in this declaration 
was presented and dishonored had on deposit with defendant bank 
sufficient funds to pay the same, then your verdict should be for the 
plaintiff. 

2 . If the jury find for the plaintiff, although no special items of 
damage may have been shown, they should nevertheless award to him 
such damages as they find to be a fair and reasonable compensation 
for the injury which they believe from the evidence his credit and 
financial standing sustained as a result of the dishonor of his check 
by the defendant. 

To the giving of which said second instruction, the defendant, 
before the jury retireed to consider the verdict, then and there ex¬ 
cepted and prayed the court to note such exception on its minutes, 
which was done and the same is made a part of the record herein. 

The Court further at the plaintiff’s request instructed the jury as 
follows: 

4. The Court instructs the jury that it is not necessary to show 
special damages to the plaintiff in order to entitle him to substantial 
damages; the faet that he is a merchant may of itself be sufficient to 
satisfy you that his credit has been damaged by the wrongful refusal 
of the defendant to pay the check in question in this suit. 

To the giving of which said instruction numbered 4, the 

20 defendant, then and there before the jury retired to consider 
the verdict, excepted and prayed the Court to note such ex- 
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fifi* WhiCh WUS d °“ e ’ aDd the *““* “ made a part 

The Court thereupon instructed the jury as follows: 
.J?" t ! e r n J ° f J ur y. when a bank receives money from a de- 

chec '^ un tod'il ^ 110 hl »TT nt ’ il tacitly agrees that u wil1 P a y 
pay hfs cheTk or lh,T 0Un . , he * ums deposited; and if it fails to 
. uu P 1 C “^ S when he has enough money on denosit tn 

positor UC and h to k th 0 « r » Che J !kS ; U ? e I bank . breaks iLs contract. with P the de- 
poditor, and to that extent violates its contract and gives him th ft 

nght to recover at least nominal damages. P the 

Inasmuch as all those facts are admitted here, it will be vour dutv 

m any aspect of the case, to render a verdict in favor of the plaintiff 

llien you w.ll be concerned with what shall be the aLunt tf ^m 

nm thXemir?™' VT ™ 1 images thTlawmealTa 
sum tnat is capable of appreciation but not of measurement- that w 

o say, one cent, Nominal damages is simply a sum tlmt rwo’cntes a 

VVhe'ther he «ho!dd ° f ‘- >e ngh,!i ° f ,he party who claims damages. 

is Kv lmt l rCCe,VC “ sam , Rreat f tJmn nominal damages, that 
., g re <der than one cent, depends upon your judgment of the 

evidence on the point whether or not he has in fait b^ln actually 

damaged by the turning down of his check, in his credit and his 

financial standing. If you find that he has not been actually dam- 

tl?e < proper^erdict Ct ® VerdiCt f ° r non,inaI damages would be 

in jr« jud ?T n . t ’ h , 0 has ac ‘" ally damaged in his credit 
and financial standing, then he should have such a sum as 

-1 will, in your judgment fairly compensate him to the extent 
of his actual injury in those respects. The very nature of that 
question renders it difficult if not impossible, to bring‘evidence which 
shall demonstrate to the jury by items the damage to his credit and 
financial standing which he may have sustained. The law leaves that 
question largely, if not entirely, to the judgment of the jury 

If you find from the evidence that he has been actually damaged, 

onto ° W SUm as wil1 fairly «° m Pensate him, 8 but 

only such sum as will fairly compensate him. That is to say not 

anything on account of injured feelings, nor because it is a wrong 
thing for a bank to turn down a man’s check. 

There is no evidence that the bank turned his check down inten¬ 
tionally, and in the absence of such evidence the verdict should be 
what m your judgment will fairly compensate him in money for the 

injury that he has actually sustained in his credit and financial 
standing. 

By the Court : Gentlemen, take your exceptions. 

Mr. Ralston: I am satisfied, your Honor. 

Mr. Gardiner: I have no exceptions, your Honor. 

Whereupon the jury retired, and upon their return reported a 
verdict in favor of the plaintiff for the sum of two thousand dollar 
and the defendant by its counsel thereupon prayed the Court to sign 
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and seal this, its bill of exceptions, which was done now for them this 
3d day of January, 1910. 

DAN THEW WRIGHT, Justice. 

O. K. 

W. GWYNN GARDINER, 

Attfy for Plaintiff, 

RALSTON & SIDDONS, 

Deft*8 A tt’ys. 
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